


Advanced Praise for HATE 
 

“While other countries provide significant protection for free expression, the 

United States provides a significantly elevated level of protection, particularly for 

hateful speech. Nadine Strossen's insightful and eminently readable study on why 

we protect such speech and why we should continue to do so is an all-too-rare 

example of first-rate legal scholarship that the public at large can learn  

from and savor reading.” 
 

—Floyd Abrams, Senior Counsel at Cahill Gordon & Reindel, Adjunct Professor at NYU Law 

School, author of The Soul of the First Amendment 

 
“Strossen has accomplished something remarkable in this slim book—she has 

ventured into a complex and heavily examined field and produced a book that  

is original, insightful, and clear-headed. My guess: this book will become  

the go-to work in the field.” 

 

—Ronald Collins, Harold S. Shefelman Scholar at the UW School of Law,  

Publisher of “First Amendment News” 

 
“In this work, Strossen stakes out a bold and important claim about how  

best to protect both equality and freedom. Anyone who wants to advocate for 

'hate speech' laws and policies in the future now has the ‘Devil's Advocate’ right 

at hand. No one can address this issue in the foreseeable future without taking on 

this formidable and compelling analysis. It lays the foundation for all 

 debates on this issue for years to come.” 
 

—Geoffrey Stone, Edward H. Levi Distinguished Service Professor of Law  

at University of Chicago Law School 

 
“As Nadine Strossen writes eloquently in her new book, HATE: Why We  

Should Resist It with Free Speech, Not Censorship, a democracy succeeds only 

when the rights, thoughts, and aspirations of all its citizens are respected and 

given voice, and the citizenry believes that this is true, regardless of viewpoint.” 

 

—Maryanne Wolf, John DiBiaggio Professor of Citizenship and Public Service 

at Tufts University and author of Reader, Come Home 



 

 

Dear Reader, 

 

Thank you so much for your interest in my book. I wrote it to explain why robust freedom of 

speech is essential for promoting equality and countering hatred.   
 

The book’s title summarizes its interrelated themes; hate, resistance, free speech, and censorship.   
 

 As the all-caps main title indicates, HATE is a large problem, which has undermined the 

safety, equality, dignity, and well-being of too many individuals and groups.   
 

 We must resist hate vigorously and effectively.   
 

 While censorship of hateful messages might appear to be a common-sense strategy, the 

actual record of such censorship, throughout history and around the world, shows that it 

is at best ineffective and at worst counterproductive. That is why so many 

hatemongers—from the Nazis in Germany to the neo-Nazis in Charlottesville—provoke 

and welcome efforts to silence them, in order to increase the attention and support they 

receive.   
 

 In contrast, robust free speech—including through demonstrations, counterprotests, 

education, and advocacy—has a solid track record of advancing the essential causes of 

equality, diversity, inclusivity, and societal harmony.  Many forms of “counterspeech” 

effectively counter the prevalence and potential adverse impact of hateful speech—by 

refuting hateful messages, affirming the equality and dignity of disparaged people, and 

dissuading actual and potential supporters of hatemongers.    
 

These themes are well captured by the epigrams to my book, two of which I include here: 
 

“[T]he strongest weapon against hateful speech is not repression; it is more speech 

— the voices of tolerance that rally against bigotry and blasphemy, and lift up the 

values of understanding and mutual respect.” —President Barack Obama 
 

“In the end, we will remember not the words of our enemies, but the silence of our 

friends.” —Martin Luther King, Jr. 
 

In championing free speech and opposing censorship, President Obama and Dr. King are typical of 

crusaders for racial and social justice throughout U.S. history: they have opposed allowing 

government to suppress ideas that are hateful or hated, in part because their own ideas have been 

targeted as such by their political opponents and government authorities. Indeed, current critics of 

“Black Lives Matter” have attacked its advocacy as “hate speech.”  
  

We don’t have to choose between civil rights and civil liberties, or between equality and free 

speech. My fondest hope for this book is that it will inspire readers to raise their voices in support 

of all these essential, mutually reinforcing, causes.     

  

With all best regards,   

 
Nadine  
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As we face the challenge of countering ever- more- prevalent dis-
criminatory and divisive attitudes and actions in our society, the 
word “hate” has been increasingly prominent in our political dis-
course. As experience teaches, anyone can be both accused of and 
subjected to “hatred” based on a wide range of personal character-
istics and beliefs. The terms “hate speech” and “hate crimes” are 
used to demonize and to call for punishing a broad array of expres-
sion, including political discourse that is integral to our democracy.

The term “hate speech” is not a legal term of art, with a spe-
cific definition; rather, it is deployed to stigmatize and to suppress 
widely varying expression. The most generally understood meaning 
of “hate speech” is expression that conveys hateful or discriminatory 
views against specific individuals or groups, particularly those who 
have historically faced discrimination.

Beyond this core meaning, many people have hurled the epi-
thet “hate speech” against a diverse range of messages that they 
reject, including messages about many important public policy 

Introduction

OUP UNCORRECTED PROOF – FIRSTPROOFS, Thu Oct 12 2017, NEWGEN

actrade-9780190859121.indd   1 10/12/2017   2:58:23 PM



Hate

[ 2 ]

issues. Moreover, too much rhetoric equates “hate speech” with 
violent criminal conduct. On many campuses, for example, stu-
dents complain that they have been “assaulted” when they are 
exposed to ideas that offend them, or even if they learn that 
a provocative speaker has been invited to campus. This false 
equation between controversial ideas and physical violence fuels 
unwarranted calls for outlawing and punishing ideas, along with 
violence.

To be sure, campuses and other arenas in our society must strive 
to be inclusive, to make everyone welcome, especially those who 
traditionally have been excluded or marginalized. But that inclusiv-
ity must also extend to those who voice unpopular ideas, especially 
on campus, where ideas should be most freely aired, discussed, and 
debated. Encountering “unwelcome” ideas, including those that are 
hateful and discriminatory, is essential for honing our abilities to 
analyze, criticize, and refute them. On that point, I would like to 
invoke the inaugural convocation address by Ruth Simmons, Brown 
University’s president from 2001 to 2012, the first African- American 
president of any Ivy League university, and Brown’s first female 
president:

You know something that I hate? When people say, “That does-
n’t make me feel good about myself.” I  say, “That’s not what 
you’re here for.” . . . I believe that learning at its best is the antith-
esis of comfort. [So,] [i] f you come to this [campus] for comfort, 
I would urge you to walk [through] yon iron gate. . . . But if you 
seek betterment for yourself, for your community and posterity, 
stay and fight.

Discussions about “hate speech” have been clouded by conclu-
sory condemnations, conflating many kinds of expression and action. 
Instead, we must draw critical distinctions between ideas that are 
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disfavored, disturbing, or feared, which should be protected, and 
actions that are discriminatory or violent, which should be punished. 
My mission in this work is to refute the argument that the United 
States, following the lead of many other nations, should adopt a 
broad concept of illegal “hate speech,” and to demonstrate why such 
a course would not only violate fundamental precepts of our democ-
racy but also do more harm than good.

The Essential Distinction Between Protected  
and Punishable “Hate Speech”

Debates about these issues are often marred by widespread con-
fusion about the governing free speech principles. Too many peo-
ple, including even some lawyers, wrongly assert that under our 
Constitution “hate speech” is either absolutely protected or com-
pletely unprotected. Neither statement is accurate.

On the one hand, many who argue that we should revise our 
law to empower government to punish “hate speech” wrongly 
assume that such speech is now absolutely protected. In sup-
port of their proposals, they cite many examples of speech that 
already is subject to sanction in the United States, consistent 
with longstanding free speech principles. For example, they regu-
larly point to speech that constitutes a genuine threat or targeted 
harassment, and thus directly causes specific imminent serious 
harm, making it already punishable consistent with the emer-
gency principle.

On the other hand, too many people wrongly assert that “hate 
speech is not free speech,” assuming that speech with a hateful mes-
sage is automatically excluded from First Amendment protection. 
Consistent with the cardinal viewpoint neutrality principle, however, 
government may not punish “hate speech” (or speech conveying any 
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particular point of view) merely because some of us— even the vast 
majority of us— consider its views or ideas objectionable or even 
abhorrent. For that reason, no matter what adjective we might use 
to excoriate speech whose ideas we disfavor— including “hateful,” 
“abusive,” “unwelcome,” “offensive,” “dangerous,” or “violent” (to 
cite some epithets that are invoked by advocates of suppressing the 
designated speech)— such disfavor alone does not warrant censoring 
the speech.

Moreover, speech may not be censored because its message might 
have a disturbing impact on the hearts or minds of some audience 
members. Viewpoint- based restrictions pose the greatest danger to 
the core value underlying the First Amendment: our right as individ-
uals to make our own choices about what ideas we choose to express, 
receive, and believe. Because they distort public debate, viewpoint- 
based regulations are also antithetical to our democratic politi-
cal system. Additionally, they violate equality principles because, 
reflecting majoritarian political pressures, they generally target 
unpopular, minority, and dissenting views and speakers. Censorship 
of “hate speech” is also unjustified by the speech’s feared harmful 
tendency: the generalized fear that it might indirectly contribute to 
future negative conduct by some people who hear or read it.

These speech- protective precepts are not based on a presump-
tion that speech cannot cause harm. To the contrary, we cherish 
speech precisely because of its unique capacity to influence us, both 
positively and negatively. But even though speech can contribute 
to potential harms, it would be more harmful to both individuals 
and society to empower the government to suppress speech for that 
reason, except consistent with the emergency and viewpoint neu-
trality principles. This book substantiates that conclusion with many 
examples from many different countries.

The Supreme Court strongly reaffirmed the foregoing First 
Amendment principles in a 2011 case in which it upheld the 
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right of individuals to engage in extremely hurtful and offen-
sive speech: picketing outside the funerals of military veterans 
with signs conveying hateful views about military personnel, 
Catholics, the pope, and gay men and lesbians. As the Court 
explained:

Speech is powerful. It can stir people to action, move them to 
tears of both joy and sorrow, and— as it did here— inflict great 
pain. [W] e cannot react to that pain by punishing the speaker. 
As a Nation we have chosen a different course— to protect even 
hurtful speech on public issues to ensure that we do not stifle 
public debate.

The Court’s near- unanimity in this case is noteworthy, and typi-
cal of its free speech rulings. In recent decades, the Court has been 
closely divided ideologically, often splitting 5– 4 on other constitu-
tional controversies. But justices across the ideological spectrum 
have consistently been united by strong support for the core free-
dom of speech principles, even when the speech conveys hateful 
and hated views.

This robust understanding of our First Amendment should like-
wise transcend partisan divides in our political sphere, because 
the underlying principles protect all speakers— and all audience 
members— whatever our views, and whoever we are. That critical 
point was stressed in the midst of the civil rights movement by a 
1961 New York court ruling that upheld the free speech rights of an 
American Nazi to convey racist ideas, consistent with the viewpoint 
neutrality and emergency principles. The judge explained that these 
principles also redounded to the benefit of the civil rights activists 
who were conveying precisely the opposite, anti- racist ideas, and 
who consistently were threatened with censorship in communities 
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where their ideas were despised and feared, including the many cam-
puses that excluded them:

[T] he unpopularity of views, . . . their obnoxiousness . . . is not 
enough [to justify suppressing them]. Otherwise, the .  .  . anti- 
racist  .  .  .  could be suppressed, if he undertakes to speak in 
“restricted” areas; and one who asks that public schools be 
open indiscriminately to all ethnic groups could be lawfully 
suppressed, if only he choose to speak where persuasion is 
needed most.

The fact that “hate speech” laws inevitably endanger views 
across the political spectrum is confirmed by recent experience 
under such laws in European countries. In a September 2017 
essay, entitled “In Europe, Hate Speech Laws Are Often Used 
to Suppress and Punish Left- Wing Viewpoints,” journalist Glenn 
Greenwald writes:

Many Americans who long for Europe’s hate speech restrictions 
assume that those laws are used to outlaw and punish expres-
sion of the bigoted ideas they most hate: racism, homophobia, 
Islamophobia, misogyny. Often, such laws are used that way. . . . 
But hate speech restrictions . . . in those countries . . . have fre-
quently been used to constrain and sanction a wide range of 
political views that many left- wing censorship advocates would 
never dream could be deemed “hateful,” and even against opin-
ions which many of them likely share.

If we allowed government to suppress speech that might exert 
a negative influence on our minds or actions, then no speech would 
be safe. As Supreme Court Justice Oliver Wendell Holmes declared 
in a landmark 1919 dissent, in which he strongly repudiated the 
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majority’s bad tendency doctrine, “Every idea is an incitement.” 
He did not mean by this statement that government may therefore 
suppress every idea, but rather the opposite: that government may 
suppress speech only when it directly causes specific, imminent, and 
serious harm.

As history teaches, permitting the government to punish speech 
based on any lesser connection between the speech and the feared 
harm would be a license for witch hunts— literally, as well as figura-
tively. Justice Louis Brandeis reminded us of this danger in his 1927 
opinion in Whitney v. California, which Justice Holmes joined. After 
rejecting the majority’s bad tendency standard, and its conclusion 
that the government could constitutionally punish Socialist Party 
activist Anita Whitney because her socialist advocacy might lead 
to “terrorism and violence,” Brandeis wrote: “Fear of serious injury 
cannot alone justify suppression of free speech.  .  .  . Men feared 
witches and burnt women.” Accordingly, he articulated the highly 
speech- protective emergency standard that the Court finally unan-
imously endorsed in 1969: “Only an emergency can justify repres-
sion.” Brandeis added that if the message’s potential danger does 
not rise to the level of an emergency, the proper response is “more 
speech, not enforced silence.”

The “hate speech” laws that many other countries now enforce, 
which license government to punish speech solely because its mes-
sage is disfavored, disturbing, or feared, too often are enforced to 
suppress today’s counterparts of Anita Whitney: those who express 
unpopular, dissenting views. It would hardly constitute progress for 
the United States to revert to a legal regime that enables officials to 
silence their critics.
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More Speech, Not Less

Violent and discriminatory conduct must be swiftly punished, and 
speech conveying discriminatory, hateful ideas should be strongly 
rebutted. But punishing ideas we consider hateful or discriminatory 
not only violates the fundamental free speech principles outlined 
above; it also may well increase intergroup distrust and discrimina-
tion rather than reducing them. Evidence suggests that none of us is 
immune from “implicit” or unconscious biases that pervade our soci-
ety, with its entrenched structural discrimination. Therefore, speech 
that reflects discriminatory stereotypes can often result from igno-
rance or insensitivity rather than malevolence. Of course, we must 
vigorously combat bias, including of the unintended variety. But the 
tools for doing so should be calibrated appropriately. Someone who 
negligently conveys stereotyped views is likely to respond more pos-
itively to constructive educational outreach than to accusations of 
and punishment for “hate speech.” Indeed, as I discuss in Chapter 8, 
even for people who consciously harbor and express hateful views, 
educational strategies are more promising than censorship for alter-
ing such views and curbing their influence.

Just as “hate speech” and bias crimes are, alas, abounding, so too 
are resources for countering them, with a wealth of information, train-
ing, and organizations that empower all of us to speak up both for our-
selves, if we are disparaged, and for others whom such speech targets. 
Also abounding are non- censorial measures for curbing the poten-
tial harm to which constitutionally protected “hate speech” is feared 
to contribute:  discrimination, violence, and psychic injuries. The 
recently emergent interdisciplinary field of “hate studies” explores 
these kinds of non- censorial interventions, and human rights activists 
around the world have advocated increased reliance on them.
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Especially positive is the increasing counterspeech we have been 
hearing from members of groups who have been disparaged by “hate 
speech,” as well as from many other community members and lead-
ers. This rising resistance to hateful words and deeds through the 
force of free speech— while also resisting the force of either cen-
sorship or violence— has been encouragingly evident in the face of 
demonstrations by “alt- right” and similar groups. We have witnessed 
a remarkable and bipartisan outpouring of speech and peaceful dem-
onstrations that have denounced hateful ideologies and violence, 
and that have celebrated our nation’s renewed commitments to 
equality, inclusivity, and intergroup harmony. This counterspeech 
chorus reaffirms the First Amendment’s essential role in promoting 
these fundamental goals.

OUP UNCORRECTED PROOF – FIRSTPROOFS, Thu Oct 12 2017, NEWGEN

actrade-9780190859121.indd   9 10/12/2017   2:58:23 PM





. . .

This chapter presents a brief overview of the “hate speech” 
controversy. It provides background for the more in- depth analysis 
of subsequent chapters and a foundation for further reflection, dis-
cussion, and debate.

What is “Hate Speech”?

Myriad political controversies, and the heated rhetoric they often 
provoke, have generated charges and counter- charges of “hate 
speech.” For example, members of the Black Lives Matter move-
ment have been accused of “hate speech” against police officers, 
whereas many critiques of the Black Lives Matter movement have 
been denounced as “hate speech” against its supporters or against 
African Americans generally. Nathan Damigo, founder and leader 
of the white nationalist group “Identity Evropa,” whose member-
ship is restricted to people of “European, non- Semitic heritage,” 

C h a p t e r   o n e

Overview

OUP UNCORRECTED PROOF – FIRSTPROOFS, Thu Oct 12 2017, NEWGEN

actrade-9780190859121.indd   11 10/12/2017   2:58:23 PM



Hate

[ 12 ]

repudiates terms such as “racist” and “supremacist” as “anti- white 
hate speech.”

Those who decry “white privilege” have been accused of “hate 
speech” against white people. Evangelical Christians who charge 
that LGBT sexuality is sinful have been accused of “hate speech” 
against gay men and lesbians, whereas those who make these charges 
against evangelical Christians have been accused of religious “hate 
speech.” Similarly, critics of some Islamic teachings about women 
have accused some imams of “hate speech” against women, whereas 
these critics have in turn been accused of “Islamophobia,” or “hate 
speech” against Muslims.

The epithet “hate speech” has also been used to stigmatize a 
wide array of controversial speech, including “fake” news, advocacy 
of terrorism, burning the American flag, “revenge porn,” and anti- 
abortion demonstrations. Ultimately, what links all the variegated 
expression that has been attacked as “hate speech” is that the attack-
ers disfavor— indeed, often hate— its messages, and for that reason 
seek to suppress them.

“Hate Speech” Laws Endanger Both Freedom  
and Equality

“Free speech is not only minorities’ best friend  .  .  .  it’s our only 
reliable friend.”

— Jonathan Rauch, Senior Fellow, Brookings Institution,  
and LGBT rights advocate

“[E] very great champion of African American freedom in our 
history— including Frederick Douglass, W.E.B. DuBois, and 
Martin Luther King Jr.— has also been a warrior for freedom of 
expression.”

— University of Pennsylvania professor Jonathan Zimmerman
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Despite the varying definitions that have been adopted and pro-
posed in “hate speech” laws, they all share two fundamental First 
Amendment flaws: they violate the cardinal viewpoint neutrality and 
emergency principles by permitting government to suppress speech 
solely because its message is disfavored, disturbing, or feared, and 
not because it directly causes imminent serious harm. Empowering 
government to choose the words and ideas we may not utter or lis-
ten to for these reasons stifles our freedom of thought, which is the 
essence of individual autonomy, and also an essential building block 
for democratic self- government.

Moreover, as I  explain in greater detail in Chapter  4, “hate 
speech” laws also share a third basic First Amendment flaw, which 
flows from the first two: they are unduly vague and impermissibly 
overbroad, thus necessitating enforcement according to the sub-
jective standards of complainants and enforcing authorities. While 
“hate speech” laws can be drafted with differing degrees of preci-
sion and breadth, they all center on concepts that call for subjective 
judgments, starting with the very concept of “hate” itself. Because 
these laws do not comply with the emergency or viewpoint neutral-
ity principles, they lack the constraints that those principles impose 
on government discretion. Once government is authorized to sup-
press speech because of a feared harmful tendency or because of its 
disfavored, disturbing viewpoint, government has largely unfettered 
censorial power. In the United States, virtually all campus “hate 
speech” codes that courts have reviewed have been struck down 
on grounds of undue vagueness and overbreadth. Likewise, the lan-
guage that has been used in other countries’ “hate speech” laws 
demonstrates that, despite their many differences in detail, they all 
license government to make discretionary, subjective judgments tar-
geting an expansive range of speech.

Given these fundamental First Amendment problems with “hate 
speech” laws, such laws end up stifling expression that even their 
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proponents agree should be protected as part of the vibrant public 
discourse and dissent essential for our democratic self- government. 
This point was well stated by Eleanor Holmes Norton, an African- 
American civil rights lawyer who was the first woman to chair the 
Equal Employment Opportunity Commission, and who has been 
the long- time District of Columbia Representative in Congress. 
Referring to campus “hate speech” codes, she said: “It is techni-
cally impossible to write an anti- speech code that cannot be twisted 
against speech nobody means to bar. It has been tried and tried and 
tried.”

Yes, “hate speech” may well have negative impacts. The old 
nursery rhyme is wrong when it declares that “Sticks and stones 
may break my bones, but words will never hurt me.” Having been 
vilified with anti- Semitic and misogynist expression myself, I speak 
from experience. The reason why I still believe that we should con-
tinue to protect “hate speech” is well summarized by another old 
saying:  “The cure is worse than the disease.” Even worse than 
speech’s potential power to harm individuals and society is govern-
ment’s potential power to do likewise, by enforcing “hate speech” 
laws. Predictably, this elastic power will be used to silence dissent-
ing ideas, unpopular speakers, and disempowered groups. To avert 
this danger, the Supreme Court steadily has reduced government’s 
power to punish speech solely because its message is disfavored, 
disturbing, or feared. Instead, government may punish speech 
that relates to public issues, including “hate speech,” only when it 
directly causes a specific, imminent, serious harm, such as inciting 
imminent violent or illegal conduct. These requirements curb gov-
ernment’s censorial power, reducing the risk that it will be wielded 
only or primarily to suppress unpopular ideas.

Unleashing government’s power to silence ideas that are disfa-
vored, disturbing, or feared not only undermines liberty and democ-
racy; it also subverts the equality goals that animate “hate speech” 
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laws. Such laws are predictably enforced to suppress unpopular 
speakers and ideas, and too often they even are enforced to stifle 
speech of the vulnerable, marginalized minority groups they are 
designed to protect. These problems follow from the premises of 
“hate speech” law proponents themselves. They contend that our 
societal institutions, including the criminal and civil justice systems, 
reflect entrenched racism and other types of discrimination. They 
also point to the implicit or unconscious biases that our culture has 
engrained in us. Given these realities, it is predictable that the insti-
tutions and individuals enforcing “hate speech” laws will not do so 
in a way that is helpful to minorities. The actual enforcement record 
of “hate speech” laws around the world, discussed throughout this 
book, demonstrates that this predictable pattern in fact has material-
ized, including in developed democracies.

Recognizing this problem, some major proponents of “hate 
speech” laws in the United States have proposed that the laws 
should be enforced only when the speech is directed against groups 
that traditionally have been subject to discrimination. By favoring 
some speakers and messages over others, this approach squarely vio-
lates fundamental precepts of both free speech and equality. This 
approach is also bedeviled by practical complexities in application, 
as even its proponents acknowledge. Consider just one illustration of 
this problem. It comes from law professor Mari Matsuda’s influential 
1989 article, which argues that we should punish messages “of racial 
inferiority” that are “directed against a historically oppressed group” 
and are “persecutorial, hateful, and degrading.” She acknowledges 
many problems in applying these criteria, including when the speci-
fied language “is used by one subordinated person to lash out at 
another.”

Equal rights movements always have depended on robust free-
dom of speech, in particular the viewpoint neutrality and emer-
gency principles, which shelter the egalitarian ideas that many have 
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considered harmful, hateful, disturbing, and dangerous. By defini-
tion, ideas that challenge the status quo and advocate law reform 
tend to be seen in a negative light by the majority or the power elite. 
That certainly has been true of expression challenging racial injus-
tice. The leading pro- slavery advocate, Senator John C. Calhoun, 
argued that abolitionists who criticized slavery “libeled the South 
and inflicted emotional injury.” During the 1830s, many Southern 
states enacted laws suppressing abolitionist speech, which was 
feared to spur violence— in particular, slave rebellions— and indeed 
to threaten the nation’s very survival. Legal historian Michael Kent 
Curtis has observed that even many Northerners shared the wide-
spread “assumption that abolitionist publications would lead to slave 
rebellions.” Likewise, Martin Luther King, Jr.’s historic letter came 
from a Birmingham jail because he had sought to condemn racial 
segregation and discrimination to audiences who hated and feared 
those messages.

Given officials’ consistent pattern of enacting and enforcing laws 
to stifle civil rights advocacy, the NAACP (National Association 
for the Advancement of Colored People) and other leaders of the 
twentieth- century civil rights movement have opposed viewpoint- 
based censorship, including “hate speech” laws. When such laws 
were enacted in Skokie, Illinois, in 1977, for the specific purpose of 
blocking a planned neo- Nazi demonstration, the ACLU (American 
Civil Liberties Union), which won a Supreme Court ruling striking 
them down, pointed out that these laws “could have been used to 
stop Martin Luther King, Jr.’s confrontational march into Cicero, 
Illinois, in 1968.”

Notably, the asserted harms that abolitionist speech was feared 
to cause— libel, emotional injury, and violence— are the very 
same harms that are now cited in support of “hate speech” laws. 
Accordingly, some proponents of such laws argue that they should 
target group libel or speech that might damage reputation or dignity; 

OUP UNCORRECTED PROOF – FIRSTPROOFS, Thu Oct 12 2017, NEWGEN

actrade-9780190859121.indd   16 10/12/2017   2:58:23 PM



Overview

[ 17 ]

some maintain that they should target speech that could cause emo-
tional or psychic injury; and some contend that they should target 
speech that may trigger violence. If we made an exception to the 
viewpoint neutrality and emergency principles for “hate speech” on 
these rationales, that would unravel protection for today’s counter-
parts of abolitionist and pro– civil rights speech: expression advocat-
ing racial justice that some officials and community members view 
as disfavored, disturbing, or feared. A prime target would include 
expression by the Black Lives Matter movement, which has been 
attacked as “hate speech” and even blamed for spurring murders of 
police officers. Indeed, the Southern Poverty Law Center, which 
monitors “hate groups,” has been lobbied to designate BLM as such, 
and in the wake of the Charlottesville violence in August 2017 some 
state legislatures as well as the Republican National Committee 
debated decrying BLM in proposed resolutions condemning big-
otry and “hate speech.”

We see the same patterns concerning the movements for wom-
en’s rights and reproductive freedom. Their messages advocating 
law reform were viewed as disfavored, disturbing, or feared from the 
perspective of traditional religious and cultural values, and hence 
censored. That is why Planned Parenthood’s founding mother, 
Margaret Sanger, was repeatedly imprisoned. More recently, the 
movement for LGBT rights has depended especially strongly on 
robust freedom for expression that many people hated and even 
found hateful, as Jonathan Rauch observed in the above epigraph. 
After all, for LGBT individuals, the very first step toward liberation 
and equality is literally speaking out, “coming out of the closet,” 
and expressly affirming one’s sexual orientation and gender iden-
tity. Conversely, until recently, large majorities of our society and 
officials perceived LGBT rights advocacy as conveying disfavored, 
disturbing, and feared messages, which therefore were subjected to 
various censorial measures.
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Suppressing Constitutionally Protected  
“Hate Speech” on Campus

“[W] e . . . should remember the long, sorry history of preventing . . . 
civil rights activists from speaking at Southern universities on 
grounds that they might prove ‘disruptive’ or ‘offensive’ to the cam-
pus community, not to mention the earlier exclusion of suspected 
communists.”

— Harvard University president Derek Bok

The venerable First Amendment principles that shelter constitu-
tionally protected “hate speech” never have been well understood 
among broad segments of the public. In fact, many people errone-
ously assume that something they call “hate speech” is absolutely 
unprotected by the First Amendment. Let me cite two recent 
examples, which occurred in 2017. In response to the University of 
California— Berkeley’s cancellation of a speaking engagement by 
conservative commentator Ann Coulter, former Democratic National 
Committee chair and Vermont governor Howard Dean declared that 
“Hate speech is not protected by the First Amendment.” A month 
later, in seeking to cancel two upcoming demonstrations, which 
he labeled as “alt- right,” Portland, Oregon, mayor Ted Wheeler 
repeated Dean’s erroneous pronouncement verbatim.

Sadly, we have recently seen extensive speech suppression on 
college and university campuses, where free speech and intellectual 
freedom should be the most secure. When public universities intro-
duced “hate speech” codes in the late 1980s, they were promptly 
and successfully challenged in court by the ACLU and others as 
violating the First Amendment. Nonetheless, some public higher 
education institutions still seek to suppress what they deem to be 
“hate speech” by invoking rules that bar “harassment” and mandate 
“civility.”
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In at least some instances current campus censorship threatens 
even more speech than the invalidated “hate speech” codes of the 
past. For example, some institutions have gone so far as to prohibit 
ideas that some students may find “unwelcome” or that make them 
“uncomfortable.” Moreover, the older “hate speech” codes usually 
punished only personal insults that were directly addressed to a 
particular individual or to a small group of individuals. In contrast, 
today’s capacious concept of “hate speech” is often understood 
as encompassing the expression of any idea that some students 
consider objectionable. In 2015, the University of Missouri Police 
Department (yes, the police department!) issued a campus- wide 
email instructing students to alert its officers to any “hateful or 
hurtful speech,” pledging to investigate any such allegations and 
to report them to university administrators to pursue disciplinary 
proceedings.

Even beyond official suppression, many public colleges and uni-
versities have experienced increasing self- censorship among stu-
dents and faculty about sensitive, controverted topics that urgently 
call for candid, vigorous debate and discussion. Given the adverse 
consequences at stake, there is widespread fear of being accused 
of “hate speech,” or even of saying something that makes some-
one “uncomfortable,” which is a damning indictment in the current 
campus climate.

Why Should We Specially Protect Speech?

“Freedom of expression is not only a fundamental right but also 
an ‘enabler’ of other rights, including economic, social and cultural 
rights, such as the right to education and the right to take part in 
cultural life and to enjoy the benefits of scientific progress . . ., as 
well as civil and political rights. . . . [U] se of criminal law to sanction 
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legitimate expression constitutes one of the gravest forms of restric-
tion . . ., as it . . . leads to other human rights violations.”

— Frank LaRue, Former UN Special Rapporteur  
on Freedom of Expression

“[T] he First Amendment . . . not only . . . is the lifeblood of democ-
racy and an indispensable element of freedom, but  .  .  .  it is the 
guarantor of civil society itself. It protects the press, the academy, 
religion, political parties, and nonprofit associations.”

— David Cole, ACLU Legal Director

Why shouldn’t we suppress speech that conveys hateful and discrim-
inatory ideas? Why shouldn’t we try to stop those ideas from spread-
ing, and from potentially contributing to discriminatory or violent 
action? And why shouldn’t we try to protect the psychic well- being 
and dignity of the people whom the speech disparages? To be sure, 
constitutionally protected “hate speech” does not directly cause 
specific imminent serious harm; that is precisely why it may not be 
punished. But why isn’t censorship justified by the speech’s feared 
harmful tendency: to potentially cause emotional harm and to pos-
sibly contribute to potential future discriminatory or violent acts?

These are compelling questions, to which opponents of “hate 
speech” laws must provide compelling answers. That is this book’s 
mission. This mission is especially urgent because the arguments 
that seek to justify “hate speech” laws are the very same argu-
ments that always have been advanced to support restrictions on 
any speech whose message is disfavored, disturbing, or feared, even 
though it does not directly cause specific serious imminent harm. 
Familiar examples include speech that criticizes a war or other gov-
ernment policies; flag burning; speech that is said to promote ter-
rorism or “extremism”; “fake” news; depictions of violence; speech 
that makes audience members feel anxious or “uncomfortable”; 
speech that cultural and religious conservatives find “offensive” to 
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“traditional family values”; and sexual expression, which has been 
assailed for allegedly contributing to harms ranging from discrimina-
tion against women, to unplanned pregnancies among teenagers, to 
undermining social mores. We frequently hear calls to censor these 
and other types of speech because their messages are disfavored, 
disturbing, or feared. Therefore, by explaining why these rationales 
do not justify censoring constitutionally protected “hate speech,” 
this book also makes clear why they do not justify suppressing other 
controversial speech.

Surveys confirm that most American adults do not know much 
about the First Amendment, let alone about how the Supreme Court 
has interpreted and applied it. Many proponents of banning con-
stitutionally protected “hate speech” are unfamiliar with even the 
bedrock premise underlying the First Amendment: that speech, in 
contrast with “nonverbal conduct,” has special value.

Freedom of speech has been a long and widely cherished right 
for multiple reasons, venerated under international human rights law 
and in most national legal systems. For individuals, it is essential 
for forming and communicating thoughts, as well as for expressing 
emotions. It is a prerequisite for democratic self- government in the 
United States, allowing “We the People” to exchange information 
and opinions with each other, and with our elected officials, in order 
to influence policy and to hold officials accountable. Additionally, 
freedom of speech is the prerequisite for exercising all other rights 
and freedoms, enabling us to advocate and organize in support of 
such rights, and to petition the government for redress of rights viola-
tions. Free speech also facilitates the search for truth and promotes 
tolerance. Speaking from his prison cell in 2010, upon having been 
awarded the Nobel Peace Prize, Chinese human rights activist Liu 
Xiaobo eloquently described this precious freedom, for which he 
had sacrificed his physical liberty: “Free expression is the foundation 
of human rights, the source of humanity, and the mother of truth.”
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Many Supreme Court justices have eloquently captured the 
many interrelated benefits of freedom of speech, for both liberty 
and equality, in opinions supporting freedom even for speech whose 
messages were disfavored, disturbing, or feared. In fact, Supreme 
Court opinions about freedom of speech inevitably concern speech 
with such messages; otherwise, the speech would not have been sub-
ject to the restrictions that prompted the constitutional challenges. 
Some of these opinions have involved “hate speech”; even more 
have involved pro– civil rights advocacy— which, in many parts of 
the United States, and for much of our history, has been regarded as 
disfavored, disturbing, and feared.

Counterbalanced against the special values of speech, in con-
trast with other, “nonverbal,” conduct, is speech’s reduced, indi-
rect, and unpredictable role in fostering harm. Like other forms of 
conduct, one person’s speech can, of course, affect other people. 
Speech can affect listeners’ emotions, psyches, beliefs, and behav-
ior. Unlike other forms of conduct, though, speech can influence 
listeners only through their intermediating perceptions, reactions, 
and actions, and only as one of countless other factors that also 
have potential influence. For this reason, hurling words at some-
one is materially different from hurling the proverbial “sticks 
and stones.” Sticks and stones directly cause harm, through their 
own force, but words at most can potentially contribute to harm; 
whether particular words actually do cause harm depends on how 
individual listeners perceive and respond to them, which in turn 
is influenced by the listeners’ personalities and circumstances, 
including innumerable other factors that also potentially influence 
their psyches and behavior.

In sum, speech has both an enhanced positive value and a 
reduced negative potential when contrasted with most forms of con-
duct, and thus warrants special protection.
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