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The law of the arbitration agreement—a lacuna in 
the ICC Arbitration Rules 

Arbitration analysis: James Clanchy, independent arbitrator, considers the conflicting 
decisions of the French and UK supreme courts in Kabab-Ji SAL (Lebanon) v Kout Food 
Group (Kuwait) on the law applicable to the validity of an arbitration agreement and 
notes that the impasse is a result of a lacuna in the International Chamber of Commerce 
(ICC) Rules of Arbitration. Other major arbitral rules contain default provisions to 
identify the law of the arbitration agreement, making it unnecessary to draft bespoke 
wording in an agreement or to have recourse to the courts on this question. The 
dichotomy reflects different ideas of international arbitration in Paris and London. It 
confirms that commercial parties have choices, and it should therefore be welcomed. 

This analysis was first published on Lexis®PSL on 19/10/2022 and can be found here (subscription 
required). 

Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait) [2021] UKSC 48 

Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait), French Court of Cassation, Appeal 
Number 20-20.260 (in French) 

What is the background? 

In a decision of 28 September 2022, the French Cour de Cassation confirmed that, in a Paris-
seated arbitration, substantive rules of French arbitration law will govern the validity, 
effectiveness, transfer or extension of the arbitration clause, even where the contract is 
governed by English law. According to these rules, the court confirmed, the arbitration clause 
is legally independent of the main contract and its existence and validity are to be assessed 
on the basis of the common intent of the parties without it being necessary to refer to a state 
law, unless the parties have expressly agreed on the application of such a law (the Dalico 
doctrine). 

The decision brings to a close an attempt by Kout Food Group (KFG), a Kuwaiti company, to 
overturn an award made by an ICC tribunal sitting in Paris in arbitral proceedings brought by 
Kabab-Ji SAL, a Lebanese company, under a franchise development agreement (FDA) made 
not with KFG but with a subsidiary of KFG. 

The tribunal, on which only one member was qualified in English law, decided, with that 
member dissenting, that KFG had become a party to the arbitration agreement by virtue of its 
involvement in the performance of the FDA and that, as a matter of English law, and taking 
account of the UNIDROIT Principles, KFG had become the main franchisee as a result of a 
novation and was in breach of the FDA. The tribunal awarded substantial damages, leading 
KFG to seek to have the award set aside in France and to resist enforcement in England. 

The English courts reached the opposite conclusion. In a decision of 27 October 2021, the UK 
Supreme Court held that the parties’ choice of English law as the governing law of the FDA 
extended to the law governing the validity of the arbitration agreement. The court went on to 
hold that, in English law, there was no real prospect of a court finding that KFG became a 
party to the arbitration agreement and that the Court of Appeal had been right to give summary 
judgment refusing recognition and enforcement of the award. See News Analysis: UK 
Supreme Court refuses enforcement of an arbitration award against a non-party (Kabab-Ji v 
Kout Food Group). 
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The UK Supreme Court invoked its own recent decision in Enka Insaat Ve Sanayi As v OOO 
Insurance Company Chubb [2020] UKSC 38, in which it had confirmed that where the law 
applicable to the arbitration agreement was not specified, a choice of governing law for the 
contract would generally apply to the arbitration agreement, and that a choice of a different 
country as the seat of the arbitration would not be sufficient in itself to negate such an 
inference. See News Analysis: UK Supreme Court—the governing law of arbitration 
agreements (Enka Insaat Ve Sanayi AS v OOO Insurance Co Chubb). 

It is not a coincidence that the court battles in both Kabab-Ji v KFG and Enka v Chubb arose 
from ICC arbitrations. The ICC Arbitration Rules do not contain a default provision, which 
would specify the law of the arbitration agreement or how it should be identified. They differ in 
this respect from the rules of other major international arbitral bodies, notably those 
headquartered in London. 

What provisions do other arbitration rules contain? 

Article 16.4 of the London Court of International Arbitration (LCIA) rules provides:  

‘…the law applicable to the Arbitration Agreement and the arbitration shall 
be the law applicable at the seat of the arbitration, unless and to the extent 
that the parties have agreed in writing on the application of other laws or rules 
of law and such agreement is not prohibited by the law applicable at the 
arbitral seat.’ 

This rule was introduced in the 2014 version of the LCIA Rules in the wake of English court 
decisions favouring the law of the seat as the law with which the arbitration agreement would 
have a closer and more real connection. The LCIA may have been taken by surprise by the 
UK Supreme Court’s different decision in Enka v Chubb, which was issued just a year after its 
2020 Rules, which had left the rule above unchanged, came into effect. On the other hand, 
the institution’s rule is distinctive and may burnish its international credentials. It also has the 
virtue of certainty, filling a gap which the ICC Rules leave open. 

The London Maritime Arbitrators Association (LMAA) Terms and Procedures govern ad hoc 
arbitrations arising from shipping, offshore energy and international trade. They are used in 
around twice as many arbitrations annually as the ICC Rules (see Practice Note: Arbitration 
statistics and surveys). Paragraph 6 of the Terms provides: 

‘In the absence of any agreement to the contrary, the parties to all arbitral 
proceedings to which these Terms apply agree: 
(a) that the law applicable to their arbitration agreement is English and; 
(b) that the seat of the arbitration is in England.’ 

Again these rules provide certainty, completing details of the parties’ arbitration agreement. 
This is an important function of rules for ad hoc arbitration, which cannot rely on an 
administering body to resolve problems or fill gaps. 

In favouring ad hoc arbitration for the resolution of their disputes, parties involved in 
international commerce (buying, selling and transporting goods across borders) like to anchor 
their arbitrations in one place, notably in London, thereby avoiding uncertainties and 
contradictions of the kind that arose in Kabab-Ji v KFG. To paraphrase Gary Born, they tend 
to prefer the more structured, predictable character of ad hoc arbitration, and the benefits of 
ad hoc arbitration rules, at least in the absence of unusual circumstances arguing for an 
institutional approach. 
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International trade associations, headquartered in London and Liverpool, issue standard form 
contracts, which are regularly used for international commodity transactions. In the words of 
Lord Goff, these standard forms are ‘our modern commercial codes, which achieve uniformity 
across national boundaries without any of the trauma and complexity of international 
conventions’. Contracts on these forms are governed by English law and the associations’ 
arbitral rules will usually specify that the seat of the arbitration is in England, making it 
unnecessary to add a specific provision about the law of the arbitration agreement. 

The arbitration rules of the Refined Sugar Association (RSA) contain no provision in relation 
to the law of the arbitration agreement but Rule 8 leaves no room for doubt as to what that law 
might be: 

‘For the purpose of all proceedings in arbitration, the contract shall be 
deemed to have been made in England, any correspondence in reference 
to the offer, the acceptance, the place of payment or otherwise, not-with-
standing, and England shall be regarded as the place of performance. 
Disputes shall be settled according to the law of England wherever the 
domicile, residence or place of business of the parties to the contract may 
be or become. The seat of the Arbitration shall be England and all 
proceedings shall take place in England. It shall not be necessary for the 
award to state expressly the seat of the arbitration. Unless the contract 
contains any statement expressly to the contrary, the provisions of neither 
the Convention relating to a Uniform Law on the International Sale of Goods 
[UNIDROIT], of 1964, nor the United Nations Convention on Contracts for 
the International Sale of Goods [CISG], of 1980, shall apply thereto. Unless 
the Contract contains any statement expressly to the contrary, a person 
who is not a party to the Contract has no right under the Contract (Rights 
of Third Parties) Act 1999 to enforce any term of it.’ 

What are the practical implications? 

The arbitration clause in the FDA in Kabab-Ji v KFG could not be more different from the 
collection of default provisions in the RSA’s Rule 8 quoted above. The FDA was governed by 
English law but the parties had included in their settlement of disputes clause a stipulation that 
the arbitrators should ‘also apply principles of law generally recognised in international 
transactions’. This is what led the majority on the arbitral tribunal to apply the UNIDROIT 
Principles. 

It is clear that the (original) parties to this one-off contract, which was effectively a new project 
for them, were seeking a balance or compromise. This would inevitably bring French and other 
elements into the resolution of disputes otherwise governed by English law. From a London 
arbitration perspective, this might look like a hazardous endeavour. However, it is a choice 
which the parties were entitled to make. 

As the 2021 Vis Moot problem illustrated, parties involved in commodities transactions depart 
from standard forms at their peril. In that case, there was an attempt to graft institutional 
arbitration and the CISG onto a Federation of Oil Seeds and Fats Associations (FOSFA) 
standard form. Confusion ensued, including in relation to the law of the arbitration agreement. 
This is the stuff of student arbitration competitions but commercial parties generally seek to 
avoid such confusion in their regular transactions. 

On the other hand, in one-off contracts, in which parties from different jurisdictions have no 
obvious neutral forum or neutral system of law to hand, a ‘mix and match’ compromise can be 
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inevitable. In those cases, if an attempt is made not to anchor an arbitration in a single legal 
order, and with due respect to the late Emmanuel Gaillard, it is worth bearing in mind Lord 
Mance’s observation in his 2015 Freshfields Lecture: 

‘A…problem about treating international arbitration as not anchored in or 
even attached to any state legal order, is that this depends upon adopting 
the language and analysis of a particular legal system, the French. Whatever 
the law of the seat or elsewhere might provide, French law judges the validity 
and effect of international arbitration agreements by transnational standards 
of its own creation.’ 

The ICC may have only around four or five per cent of London seated international commercial 
arbitrations but its international caseload is the biggest of all the institutions and it has a superb 
track record in attracting new parties from all corners of the world to arbitrate under its rules. 
Thousands of contracts, particularly for projects of different kinds, contain ICC clauses and 
many of these provide for Paris as the seat. French ideas of arbitration have plenty of support. 

As Lord Mustill (co-author of Commercial Arbitration, published by LexisNexis) noted: 

‘…the principle of party autonomy as it is called, the notion that the parties 
as adults should be free to choose their method of resolution so long as they 
do not complain about it afterwards, is still at the heart of arbitration…I 
believe that far from making a fruitless and stultifying effort towards uniformity 
we should cleave to the freedom of the parties to say—“We like the way they 
do things there, that’s where we want to go…”’ 

Whatever choices are made, only in rare cases will it ever be necessary to specify the law of 
the arbitration agreement in the arbitration clause. 
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